A. Fighting Racial Discrimination in Times of Migration
In many regions of the world, a great number of migrants and refugees are seeking a better, more secure life in more developed countries. At the same time, many developed countries struggle with growing popular sentiment against migrants and refugees. Much of that sentiment might stem from social and economic stress in the target countries that is entirely home-grown. In particular, centrifugal social and economic developments which threaten the status and perspective of middle and lower middle segments of society provide a fertile ground for such sentiment. Right-wing populist movements eagerly take it up and transform it into sizeable results at the ballot box. Mainstream political forces are uncertain about the best strategy to counter such movements. Reactions range from imitating populist strategies, via benign ignorance, to attempts to resist them publicly and by initiating legal counteraction.
The Turkish Union in Berlin-Brandenburg, a German NGO, opted for the latter strategy when it brought the Sarrazin Case before the Committee on the Elimination of All Forms of Racial Discrimination (CERD Committee). Legally, the NGO succeeded. Sarrazin, a former Senator of Berlin and Executive Director of Bundesbank, for disrespectful remarks about immigrants in an interview published in 2009. Politically, however, it might have been a pyrrhic victory. The decision allows Sarrazin and other populists to style themselves as victims of a system of mainstream political correctness which supposedly suppresses diverging views by means of criminal law.
This article argues that this mixed result has to do with a structural deficit in the reasoning of the CERD Committee. The Committee seems insufficiently aware of the fact that its Communications constitute exercises of international public authority. Their effects resemble that of judgments of international courts, even though they do not have the same legal quality. Therefore, the CERD Committee should consider applying standards of reasoning similar to those of international courts. In particular, the legitimacy of its Communications would benefit from a margin of appreciation doctrine that leaves domestic authorities greater leeway in finding their strategy to counter the threat of anti-migrant popular sentiment and gives recognition to alternative approaches beyond criminal persecution. This would also contribute to furthering the Committee's goal of promoting human rights.
Part B. of the article summarizes the Sarrazin Case and compares it to similar CERD cases. It turns out that the reasoning of the CERD Committee displays structural deficits. It categorically excludes context-sensitive considerations relating to free speech when determining whether there has been a case of racial discrimination. Nor does the Committee give much credit to reactions of State parties other than criminal sanctions. This appears as a dangerous strategy given the intricate emotional patterns related to racially discriminating statements. It might harm the legitimacy of the CERD Committee. Part C. elaborates on the broader ramifications of this finding for the CERD Committee. It argues that CERD Communications constitute exercises of public authority, whose legitimacy and effectiveness suffers from the discovered deficit. It should therefore adopt legal strategies used by international courts which render their decisions both legitimate and effective. With respect to racially discriminating speech, the Committee would have been well advised to adopt the doctrine of the margin of appreciation developed by the European Court of Human Rights (ECtHR). This allows a context-sensitive approach that might do justice to both the freedom of expression and the need to protect against racially discriminating speech more effectively.
B. CERD Opinions on Racially Discriminating Speech I. The CERD Committee on the Sarrazin Case
The Sarrazin Case is illustrative of two problems of Communications of the CERD Committee, namely the lack of criteria for balancing protection against racial discrimination with free speech, and for taking into account reactions of governments other than criminal proceedings that might nonetheless enhance the acceptance of migrants. The case originated in an interview given by Sarrazin, which appeared in the German culture journal Lettre International in 2009. The interview bore the title "Class instead of Mass: from the Capital City of Social Services to the Metropolis of the Elite" and outlined challenges and prospects for Berlin. 2 In the interview, Sarrazin set out his views on immigration in Berlin. One of the more drastic statements is the following:
"A large number of Arabs and Turks in this city whose numbers have grown through erroneous policies have no productive function, except for the fruit and vegetable trade." Sarrazin further compared the situation of the Turkish population in Berlin with the Kosovar conquest of Kosovo, which he attributed to a higher birth rate of the immigrant population. He added that he would not mind if it were East European Jews because they had a higher intelligence quotient than Turkish people. The statements appear in the context of less controversial positions of a general political nature.
The interview did not only trigger an extensive, sometimes emotional debate about immigration in the German public, in which government officials Ibid.
and journalists overwhelmingly rejected Sarrazin's views. It also led to a number of juridical proceedings in Germany and abroad. The Turkish Union BerlinBrandenburg (TBB), an immigrant association, lodged a complaint with the local police submitting that some of the statements in the interview were to be qualified as defamation 5 and incitement of the people. 6 The Prosecutors initiated an investigation, but terminated it without bringing charges. They established that Sarrazin was not criminally liable since the relevant statements were protected by the constitutional right to free speech. 7 The TBB had no legal remedy against this decision under German criminal procedure. Hence, the TBB decided to lodge a complaint with the CERD Committee.
In the proceedings before the CERD Committee, Germany pointed to the significance of free speech. It considered Sarrazin's statements to be a contribution to the political debate that evoked a public discussion on how to promote integration, stressing that important German politicians, among them the German chancellor Angela Merkel, had clearly rejected Sarrazin's views. The German government emphasized that no criminal acts related to the statements had been committed against foreigners. In contrast, the TBB, supported by the German Institute for Human Rights, considered the public reactions as dangerous. It pointed out that in the population in general, Sarrazin's remarks had received a lot of positive resonance. It also claimed that German law concentrated too much on fighting right-wing organizations instead of focusing on individuals making discriminatory statements.
The CERD Committee rendered an Opinion in favor of the TBB. It decided that Germany had violated the Convention by not bringing forth criminal charges against Sarrazin. According to the Committee, Germany interpreted its own criminal law too narrowly. As the Committee had emphasized repeatedly, it was not sufficient for a State party to merely enact legislation criminalizing racial discrimination; it also needed to apply these provisions in the spirit of the Convention. Hence, it concludes that Germany violated the Convention and requests Germany to revise its policy and procedures on the subject matter.
Even if one fully agrees with the Committee's position that governments need to fight effectively against racial discrimination, the Committee's reasoning leaves some questions open. Article 4 CERD provides that the fight against racial discrimination needs to pay "due regard" to the rights guaranteed in the Universal Declaration of Human Rights (UDHR), including the freedom of expression stipulated in Article 19 UDHR. However, the Committee restates some of Sarrazin's statements and immediately labels them as racially discriminating without much further explanation. 8 In particular, it does not consider that they might lend themselves to different readings: on the one hand, one might understand them as a polemic, yet legitimate contribution to an ongoing political debate about essential values and interests of society.
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On the other hand, one might point to the sublime, yet effective stereotypes they convey. 10 The "due regard" clause might have given the Committee a good reason to engage in such differentiations. Instead, once the Committee has established that the statements are racially discriminating, it stresses that racist remarks such as those at hand are categorically excluded from the protection of the freedom of expression.
11 It also does not accept Germany's argument that other reactions below the threshold of criminal proceedings might be sufficient or even more effective in fighting racial discrimination.
II. Previous Case Law of the CERD Committee
The problems spotted in the Sarrazin Case are not unique. A look at the CERD Committee's case law reveals a consistent pattern of structural problems in the reasoning of the Committee. It has not yet developed a consistent, context-sensitive approach to the relationship between the fight against racism and the freedom of expression, nor to the intricate question whether criminal proceedings are the only acceptable reaction of a member State faced with racial discrimination. On the whole, this does not seem to do justice to the "due regard" clause of Article 4 CERD.
A 14 During the subsequent months, many incidents of discrimination and violence against black people occurred in that area. A fifteen-year-old half-Ghanaian boy was even stabbed to death. Norway opened criminal proceedings against Sjolie. At the last stage of appeal, the Supreme Court acquitted the accused, holding the statement to be protected by the freedom of expression. However repugnant and undesirable it may have been, it did not contain threats or incite to violence. 15 The reasoning of the CERD Committee on the merits reminds of the Sarrazin case. When assessing whether the statement is racially discriminating, the Committee restates the relevant passage and immediately qualifies it as racially discriminating. It does not define workable, contextsensitive criteria that would help domestic courts to delineate legally protected free speech from unprotected racist utterances. The CERD Committee further states that free speech has a lower weight than the prohibition of hate speech. This did not deprive the "due regard" clause of Article 4 of any significance since it referred to other fundamental rights as well, not just free speech. 16 One might only speculate whether the outburst of violence following the statement at issue provided sufficient evidence to the CERD Committee that it should have entailed criminal sanctions.
Surprising is the fact that the CERD Committee did not recognize that Norway at the time of the proceedings was in the midst of a legislative reform project. The project included a constitutional amendment that would give parliament greater scope to pass legislation against racist speech. This, as well as the fact that the Supreme Court had decided upon the case after thorough analysis, made Norway call for a margin of appreciation in balancing rights at the national level. 17 The Committee denied the request by pointing out its "responsibility to ensure the coherence of the interpretation of the provision of Article 4 of the Convention." 18 A second notable case in which the CERD Committee dealt with racist statements and the freedom of expression originated in Denmark. 19 In January
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Ibid., para. 10.3. On the merits, the CERD Committee found that Denmark should have initiated criminal proceedings against Kjaersgaard. It stated the obvious by emphasizing that it was insufficient for compliance with the Convention for a State to merely adopt legislation making acts of racial discrimination punishable on paper without effectively implementing them. 21 But it did not explain the non-obvious, namely why the statements at hand were racially discriminating. It even accepted that, as Danish authorities had found, "the statements in question can also be taken to mean that Somalis are only compared with pedophiles and rapists as concerns the reasonableness of allowing them to comment on laws that affect them directly, and not as concerns their criminal conduct," 22 However, it did not indicate why it gave preference to the interpretation that the statement was "degrading or insulting to an entire group of people on account of their national or ethnic origin and not because of their views, opinions or actions regarding the offending practice of female mutilation."
Ibid., para. 2.1. 21 Ibid., para. 7.3. 22 Ibid., para. 2.4. 23 Ibid., para. 7.4.
Even though the statement occurred in the context of a parliamentary debate, 24 the Committee repeated its familiar position that the need to protect against racial discrimination categorically prevailed over free speech rights. 25 Nonetheless, to the Committee's credit, it seems that Danish authorities had actually failed to carry out an effective investigation in the case at hand. This might justify the outcome, though not the reasoning.
A third case revealing similar problems involves a complaint of the Central Council of German Sinti and Roma against Germany. 26 In October 2005, a magazine for police officers published a letter to the editor written by a Bavarian police officer. The police officer, referring to an article about Sinti and Roma that had appeared in the magazine a few months earlier, rejected the article's moderate views based on his own experiences with Sinti and Roma. He called them "criminal gypsies [...] who feel like a 'maggot in bacon' in the welfare system of the Federal Republic of Germany."
27 He adds a sentence that strongly resembles Sarrazin's statements:
"Whoever does not want to integrate but lives from the benefits of and outside this society cannot claim a sense of community."
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The Central Council of German Sinti and Roma sustained the position that the letter contained multiple discriminatory statements, racist and degrading stereotypes and phrases that could increase social exclusion. 29 Germany denied a violation of the convention and pleaded discretion in the implementation of the obligations arising from the Convention. 30 Perhaps in deference to the State's domestic procedures, the CERD Committee limited its assessment to examining whether the decisions of German authorities were manifestly arbitrary or amounted to denial of justice, which it denied. 31 In the Sarrazin Case, the CERD Committee mentioned this precedent, but did not apply it. There is no obvious justification for the difference between the two Committee decisions. Certainly, the reaction of the German authorities was different in the two cases. In the Sinti and Roma Case, German authorities took disciplinary measures against the police officer, suspending him from his position.
32 Sarrazin voluntarily quit his job as a member of the Board of Directors of the Bundesbank following public pressure. However, the independence of the Bundesbank, an important requirement of German constitutional and European law, 33 prevented Germany from taking similar disciplinary measures against Sarrazin. There is thus an important reason why German authorities reacted differently in the two cases. 34 In any event, the CERD Committee seems to lack a clear line regarding the significance it attributes to decisions below the level of criminal sanctions. This leads to unpredictable decisions.
III. Lack of Consideration for Free Speech and Context
The foregoing cases exhibit two deplorable structural shortcomings in the reasoning of the CERD Committee. First, the Committee has not yet developed a consistent approach that takes free speech seriously in the fight against racial discrimination. This problem has a doctrinal and an epistemological dimension. Doctrinally, one might agree with the committee that racially discriminating statements should be categorically exempt from free speech guarantees. 35 However, if the freedom of expression is to play any role at all, then this position should compel the CERD Committee to take it into account when determining whether there has been a case of racial discrimination, especially in cases where the line is difficult to draw because the statement in question is open to contending interpretations. As concepts are relational, the Committee's approach of defining the impermissible without having at least a vague idea of the permissible seems inconclusive. This is all the more the case because a number of States submitted interpretative declarations underlining their free speech guarantees. 36 The reductionist interpretation of the CERD Committee that denies the "due regard" clause any significance for the freedom of expression finds no basis in the text of the Convention. In particular, the text of Art. 4 CERD differs considerably from that of Art. 20(2) of the International Covenant on Civil and Political Rights (ICCPR), which exempts incitement to national, racial or religious discrimination from the freedom of expression.
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Simple analogies therefore seem inappropriate. The epistemological dimension of the problem has to do with the emotional side of statements related to race and ethnicity. On the one hand, the law certainly needs to bar the expression of emotions that lead to discrimination. 38 This is the whole point of the prohibition of racially discriminating speech. Albeit evidence suggests that emotions underpin our moral views, 39 not every emotion has moral value. We should only morally endorse a view for which we find rational justification. 40 Racially motivated hatred is clearly unjustifiable. On the other hand, rational discourse is not free from emotions, either. To some extent, they are a legitimate means of communication. Rational discourse requires trust, attention, confidence, and many other intersubjective sentiments which the content of a speech act alone might hardly evoke. It is thus for a law-applier to carve out the extent to which an appeal to emotions should be admissible as a legitimate element of political debate. The CERD Committee has not spent much thought on this issue as of yet.
The second shortcoming is the Committee's failure to explicitly and consistently recognize measures below the level of criminal sanctions on the part of the respondent state in reaction to racially discriminating statements. The decisions of the CERD Committee diverge on that point from one case to the other without sufficient explanation. This does not do justice to the fact that it might often heavily depend not only on the gravity of the discriminating act, but also on the particular historic, social and political context whether criminal sanctions are appropriate. While racially discriminating speech appeals to, ViewDetails.aspx?src=TREATY&mtdsg_no=IV-2&chapter=4&lang=en (last visited 29 May 2016). and generates, dangerous emotions, there is no reason to believe that criminal sanctions are a panacea. Emotions are hard to predict. 41 Criminal investigations might give the perpetrator the possibility to present himself or herself as a victim. It therefore seems appropriate to also look at the wider context of a racially discriminating statement, without losing out of sight the need to achieve justice in the particular case. All this militates for a more context-sensitive approach that balances the various pros and cons of criminal punishment in an individual case. Instead, the CERD Committee has mostly been of the view that "one size fits all". At least, its 2013 General Recommendation on combating racist hate speech recognizes that criminal sanctions should be reserved for severe and clear cases and applied proportionately.
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On the whole, the CERD Committee shows a remarkable lack of awareness for the significance of free speech, the context in which a case of racially discriminating speech took place, as well as the emotional aspects of both political discourse and criminal sanctions. It remains to be seen whether this might lead to contestations of the legitimacy of Committee decisionsprovided that one considers them as exercises of authority. The following makes the case for the latter and argues that a more pluralistic approach which would grant member States a larger margin of appreciation might eventually fight racially discriminating speech more effectively.
C. CERD Communications as Exercises of Public
Authority: The Need for a Margin of Appreciation
The lack of context sensitivity in the CERD Committee's decisions revealed above is not to be taken lightly. As this section argues, the decisions are not just harmless expert views, but cause effects which resemble in some respects those of judicial decisions. Therefore, one should consider them as exercises of international public authority, which require, among others, adequate legal reasoning ensuring their legitimacy (I.). One technique of legal reasoning which international courts use for this purpose consists in granting member States a margin of appreciation, especially when confronted with diverging domestic traditions and understandings (II.). A comparative overview reveals that there is considerable disagreement among domestic jurisdictions on the significance of free speech in relation to racial discrimination. Each position results from a specific historic and cultural situation. While a global minimum standard must always be ensured, the CERD Committee would therefore have had reason to grant Germany a wider margin of appreciation in the case at hand (III.).
I. CERD Communications as Exercises of Public Authority
We argue that one should consider the communications of the CERD Committee as exercises of international public authority, even though they have no binding effect for the member States. We understand "authority" very broadly as the law-based capacity to legally or factually limit or otherwise affect other persons' or entities' use of their liberty. 43 This definition of authority takes individual and collective self-determination, the axioms of modernity, as a starting point. Traditionally, governments facilitated, shaped and limited the exercise of self-determination primarily through binding law. This is why authority became equated with binding, enforceable law. 44 However, over time, new ways have emerged which allow governments to influence people more indirectly, but not necessarily less efficiently. They operate by means of soft instruments, such as recommendations, economic and other incentives, information and education. 45 Such instruments are nowadays omnipresent not only on the domestic, but also on the international level. The last few decades experienced a spread of all sorts of soft law and other non-binding governance instruments for the regulation of international affairs. 46 This does not imply that each and every act of an international institution qualifies as "authority". That would render the concept of authority meaningless. Instead, understanding an act, or a certain type of acts, as authority requires demonstrating that it has the 43 potential 47 to produce real-life effects for the self-determination of individuals or other entities. 48 The CERD Committee's communications reach this threshold. First, the Committee's decision potentially affects the State concerned by the communication. Even though it is legally non-binding, it constitutes a form of public "naming and shaming" that might have (positive or negative) effects for the reputation of that State or its government, whether among other States, among its own citizens or among the citizens of other States. 49 Such reputational effects might be particularly severe in case of human rights violations. Other governments as well as the general public seem to consider it as a requirement for any member in good standing of the international community of States to respect core human rights. Their violation might have numerous repercussions for the international relations of that State or even for its economic situation in case they discourage much-needed immigration.
Second, as with the decisions of international courts and tribunals, the CERD Committee's communications have effects which go beyond the particular case at issue. 50 The reasoning of the decision, both the ratio decidendi and any obiter dicta, provides an authoritative interpretation of the applicable law and further develops the meaning of the CERD. Since there is an expectation that the Committee's interpretation will be fairly consistent across cases and over time, domestic legislators or courts might adapt their understanding of the CERD accordingly when they implement the convention into domestic law, or apply the implementing legislation to new cases. The decisions of the CERD Committee therefore qualify as authoritative acts. The authority exercised through them is also public and international, since it pursues a common interest of the international community, the fight against racial discrimination.
52 For that reason, the Committee's decisions need to be legitimized vis-à-vis the States and citizens in whose name they decide.
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The procedure and the reasoning need to meet high standards given that the Committee enjoys little democratic legitimacy relative to that of domestic courts -at least in democratic States.
54 By contrast, the Committee's strength is its expertise and independence, which needs to be reflected in high procedural standards and a compelling style of reasoning. The margin of appreciation doctrine might enhance the latter.
II. Towards a Margin of Appreciation Doctrine for the CERD?
The margin of appreciation is a doctrinal tool that allows international courts, but also quasi-judicial institutions like the CERD Committee, to legitimize their exercise of public authority over States. The European Court of Human Rights (ECtHR) developed this doctrine in order to exercise selfrestraint when reviewing domestic legislation or court decisions. It grants discretion to the domestic level that depends on the level of consensus; on the significance of the right at stake for society and the individual; and on the particular constellation of the case. The margin is larger to the extent that a Europe-wide consensus is lacking on the issue at stake. 55 The ECtHR's concept of a "living consensus" takes account of the fact that the meaning of human rights provisions changes over time. 56 This process does not occur at the same speed in all jurisdictions. If a Europe-wide consensus emerges on a certain human rights issue, the margin of appreciation granted to the domestic level will decrease. The ECtHR establishes by means of a comparative review of domestic law whether and how much consensus there is among its member States on a certain issue.
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By contrast, there is a wider margin where a sensitive ethical issue is concerned, unless an important aspect of an individual's existence is affected. 58 The margin is also wider where domestic courts are required to strike a balance between competing rights under the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) to another. 59 By now, the margin of appreciation doctrine has become more and more popular among international courts and tribunals. 60 In the view of Yuval Shany, the margin of appreciation doctrine finds a legal basis in the inherent powers of international courts. 61 There are good reasons why other international courts should use this power and also grant the domestic level a margin of appreciation when they apply international legal rules like human rights which genuinely address domestic issues. 62 In such "inward-looking cases", 63 international courts and quasi-judicial bodies located at considerable distance from domestic institutions and connected only by a long chain of legitimacy are charged with reviewing the decisions of domestic institutions with high democratic legitimacy. This constellation calls for the application of a doctrinal principle ensuring that the international court or quasi-judicial body exercises 57 its competence with some degree of subsidiarity. 64 The doctrine of the margin of appreciation puts this idea into legal practice and allows domestic policymaking greater leeway, although not without limits. 65 This leeway might refer both to the factual and the normative aspects of a case. 66 The argument in favor of a margin of appreciation applies a fortiori where the applicable international law consists in vague, evolving standards, such as human rights. 67 Reading a margin of appreciation doctrine into human rights treaties would correspond to their object and purpose, 68 which is to find a balance between human rights protection and maintaining State sovereignty. 69 Granting deference to domestic authorities in such a setting does not impede compliance with international law or 'soften' its normativity. 70 That presupposition would require that the international law in question has a fixed, universally accepted meaning. The application of the margin of appreciation doctrine rests on the insight that this is not the case. 71 Further, the margin of appreciation doctrine might allow States to reconcile their various international obligations in situations of constitutional pluralism, which would enhance overall compliance. 72 In any event, the core of each international legal rule applied with a margin of appreciation granted to States should remain untouched. In case of human rights, this means that the minimal protection necessary for the protection of human dignity must always be respected. 73 By contrast, the margin of appreciation should not be applied in cases where domestic institutions cannot per se claim to have greater legitimacy. Thus, where cross-border externalities are at stake, the margin of appreciation 64 doctrine does not seem to be warranted. Domestic actors do not possess particular legitimacy to make decisions affecting persons or entities outside their jurisdiction. Only the idea of the separation of powers between the judiciary and other branches of government supports the case for executive discretion in such settings. 74 By contrast, democratic legitimacy requires a margin of appreciation where international tribunals scrutinize domestic measures which affect non-citizens within the jurisdiction of the respective State just as much as its own citizens. This explains the trend towards the margin of appreciation in investment arbitration, 75 although the lack of a single, hierarchical court structure at times produces inconsistent standards of review. 76 Some also argue that the application of the margin of appreciation would be inappropriate in cases involving minority issues. The requirement of a Europe-wide consensus for the exercise of full judicial review would impede the protection of minorities, since the consensus of the majority might not necessarily reflect the interests of minorities.
77 It should, however, be kept in mind that the ECtHR has always used the idea of a Europe-wide consensus as a means of enhancing its scrutiny of domestic decisions and fostering human rights, not in order to give majority positions prevalence over minority interests.
In the light of these considerations, it seems that the CERD would have reason to apply the margin of appreciation doctrine in cases confronting free speech with the need to protect against racial discrimination. First, like human rights courts, the CERD Committee engages in domestic policy review and therefore has to meet the challenge of assessing domestic judicial decisions from considerable distance. 78 In this respect, a margin of appreciation would reduce, second, the risk of fragmentation in international human rights law. 79 Third, both the prohibition of racial discrimination and the guarantee of free speech include a relatively high degree of vagueness and interpretative leeway, for which the Sarrazin Case as well as previous case law of the CERD Committee on the issue provide ample evidence. 80 Fourth, whether certain limits to political discourse are acceptable depends on many contextual factors such as a country's particular 74 Shany, supra note 56, 925; Schill, supra note 62, 592. 75 Schill, supra note 62, 592 et seq. Benvenisti, supra note 63, 850-853; Shany, supra note 57, 920. history. This calls for a high level of democratic legitimacy for the determination of the limits of free speech. Fifth, even if one follows those who advocate that the margin of appreciation should not apply in cases concerning minorities, 81 the CERD Committee would still have reason to use it in cases like the ones under consideration, where one human right stands against another. Those invoking free speech for their controversial views -hopefully -also represent just a minority of society. In spite of this, the CERD Committee has never recognized the margin of appreciation despite party submissions to that effect, deeming the definition of racial discrimination to be clear and any argument relating to free speech inacceptable. 82 Only recently the Committee came as far as stating that it should not review the interpretation of facts or domestic law by domestic courts unless they were manifestly absurd or unreasonable. 83 But this is not the same as recognizing that the concretization of international human rights might give member States some leeway and allow for a certain plurality of views.
III. Comparative Perspective on Racially Discriminating Speech
The precondition for applying a margin of appreciation is the absence of a common line among States, both in respect of the scope given to free speech and the measures taken in case of racially discriminating statements. This is examined here for a number of jurisdictions. A look at how legislators and courts in other legal orders balance the freedom of expression with the fight against racial discrimination shows considerable differences. 84 The overview starts with the most permissive jurisdiction.
In the eyes of many observers, this is clearly the United States. In the United States, there is no prohibition of racially discriminating hate speech, unless it amounts to an incitement to illegal acts. 85 This rule applies to all kinds of discriminating speech. treatment to some forms of discriminating speech as opposed to others. 86 This follows its general rule to not only protect a plurality of views on a particular issue ("viewpoint neutrality"), but also to comprehensively protect free speech regardless of the issue ("content neutrality"). 87 For this reason, the United States has submitted a reservation to CERD.
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Most other countries adopt more restrictive approaches. 89 The solutions adopted depend to some degree on the national context, both the political situation and legal tradition. 90 In many countries, free speech does not allow statements which might lead to violence.
91 But the precise contours of such exceptions might vary. For example, in Latin America, some countries prohibit incitement to violence, while Argentina draws the exception more narrowly and requires discriminating acts. 92 In Great Britain, statements involving race or religion can only be prohibited when they become "threatening, abusive or insulting." It is not enough that they have an outrageous or offensive character.
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More restrictive is Germany. German criminal law prohibits incitement of the people to hatred against ethnic, racial, religious and other groups of the population. 94 This prohibition is not only intended to protect public security, but also human dignity. This illustrates a much-noted decision of the Federal Constitutional Court (FCC) of 2010. 95 The case originated in the city of Augsburg, where a right-wing association mounted a campaign advocating the "Repatriation of Foreigners" under the motto "For a livable German Augsburg". Several courts found the members of the association guilty of incitement of the 86 R. A.V. v. St. Paul, (1992) 95 people, holding that the motto violated the human dignity of foreigners living in Augsburg. However, the FCC decided otherwise. While it agreed with the previous courts that the motto expressed skepticism towards migrants, it held that this did not suffice for a conviction. One could also understand it as stating that the city was not livable because of wrong immigration policies, making it a legitimate contribution to a political debate. 96 The similarity with the Sarrazin Case is evident. While being aware of the need to protect human dignity, the FCC granted the accused the benefit of the doubt. By contrast, German courts apply much stricter standards in cases against holocaust deniers. Not only human dignity, but also Germany's particular history justify such a stance. 97 A similar case arose in Brazil, yet with a very different conclusion. In the Ellwanger Case, a habitual holocaust denier and author of books spreading his crude ideas faced criminal prosecution. In a heavily debated decision, the Supreme Court upheld Ellwanger's conviction by 8 votes to 3. 98 In their opinions, Judges disagreed on the proportionality of criminal prosecutions. Some observers like Celso Lafer support the decision, arguing with the context: Brazil as a multi-ethnic State needs to ensure that there is trust among the various communities.
European citizens to preserve their identity. The case went up to the ECtHR. In its Soulas Judgment, the Court recognized that integration is a long and politically contested process which puts domestic courts in a better position to designate the limits of free speech. It therefore applied a wide margin of appreciation when deciding on the limits to free speech necessary in a democratic society. The Court considered it as its task to verify whether France had made reasonable use of its margin. 102 In doing so, the Court took note of the social and political measures France had taken in order to integrate its large number of immigrants. 103 In light of that, it took no issue with a conviction for statements which accused young muslims of "ritual rapes of European women". 104 The ECtHR has in fact left States considerable leeway in the application of the freedom of expression guaranteed in Art. 10 of the ECHR. Its case law emphasizes that States need to grant free speech to the extent "necessary in a democratic society". 105 This includes the spread of offending, scandalizing or disturbing ideas. 106 However, Art. 17 ECHR prohibits the abuse of convention rights. Although the ECtHR does not always refer to this provision, its case law establishes criteria allowing States to impose relatively far-reaching restrictions upon the freedom of expression. 107 In the Jerslid Case, the ECtHR recognized the significance of CERD for determining the limits of free speech. 108 But in contrast to CERD, its decisions show much sensitivity for the particular historic, social and political context of the statement in question as well as for the manner in which it was made. 109 Thus, while the ECtHR accepted the conviction by French courts in the Soulas Judgment, 110 it held in the case of Perincek that Switzerland enjoyed only a limited margin of appreciation given that the controversial statement had relevance for a debate of public interest. It 102 decided that Switzerland had not shown a pressing social need for a conviction. 111 From the viewpoint of someone who considers uniform standards as desirable, the ECtHR might appear as applying inconsistent criteria. 112 But from a more pluralistic angle, its decisions appear as context-sensitive uses of the margin of appreciation.
In contrast to the ECtHR, the UN Human Rights Committee, the body responsible for the implementation of the ICCPR, does not grant its States parties any kind of margin of appreciation as regards exceptions to free speech. 113 Notable textual differences between Arts. 19 and 20 ICCPR and Art. 10 ECHR might justify the different approach. The ICCPR defines the range of possible exceptions to the freedom of speech much more narrowly, 114 broadly reflecting the legal situation in the United States.
All in all, this short comparative overview shows that the legal reaction to allegations of racially discriminating speech depends to a considerable extent on the historic, social and political situation of the country concerned. From the viewpoint of an international court or tribunal, it is difficult to generalize about the limits of free speech that might be necessary and reasonable for a particular society. Criminal sanctions, including convictions for crimes against humanity, 115 appear as more appropriate in some contexts than in others, depending on how they might augment or reduce the risk of emotional counterreactions on the part of the perpetrator and his or her sympathizers. The ECtHR has taken account of this by applying the margin of appreciation doctrine in its decisions on hate speech. At the same time, its case law shows that a margin of appreciation does not necessarily amount to lower overall standards. All this militates in favor of a margin of appreciation for the application of CERD.
D. Conclusion: Strengthening the CERD Committee Through a Margin of Appreciation Doctrine
Let us summarize: the CERD Committee's neglect for free speech as well as for the context of the particular case in its reasoning on the merits led us to question the legitimacy of its decisions. Given that they constitute exercises of international public authority similar to the judgments of international courts or tribunals, one can argue that they should respect similar standards which ensure their legitimacy. One such standard is the margin of appreciation doctrine, which the ECtHR applies in cases where there is no consent among its member States about restrictions of human rights. As the survey of domestic and international law shows, the relationship between racially discriminating statements and free speech is such a case. The CERD Committee would therefore be well advised to grant States a margin of appreciation: first, with respect to the role they assign to free speech in the identification of racially discriminating speech; second, with respect to the consequences they attach to such acts.
The legitimacy that a margin of appreciation doctrine might provide to the CERD Committee is not an end in itself. A wave of migrants and refugees and a corresponding wave of xenophobic sentiment in quickly pluralizing societies make a strong CERD Committee more necessary than ever. At the same time, the margin of appreciation might provide the CERD Committee with a tool commensurate to the difficulty of its task. The population of States struck by increasing xenophobia, whether caused by rising numbers of migrants and refugees or not, might not necessarily welcome decisions of international institutions which try to teach them a lesson without taking their particular context into account, including the reactions of its government to public statements that might be racially discriminating. This calls for a more pluralistic approach as suggested by the margin of appreciation doctrine.
Regarding the Sarrazin Case, the Committee might have acted politically and legally imprudent by narrowly advising Germany to review its criminal sanctions. If one considers the purpose of the Convention, criminal law is and can be only one means of fighting against racial discrimination. Certainly, the CERD is quite explicit in requiring States to adopt legislation criminalizing racial discrimination. And the CERD Committee is correct in emphasizing that the Convention requires member States to also enforce those laws. But there is nothing in the text preventing States parties from handling the application of criminal sanctions with care with a view to their potentially counterproductive consequences, and of course within the limits set by their constitutions. Instead of replacing the assessment of the State party and its competent authorities with its own, the CERD Committee should take a step back and focus on the reaction of the State party. 
